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Magalie Roman Salas, Secretary
Federal Communications Commission
Counter TW-A325
The Portals, 445 12th Street, S.W.
Washington, D.C. 20554

DIRECT FAX

(202) 661-9022

DIRECT DIAL

(202) 371-7044

Re: Ex Parte Submission ofNorthpoint Technology, Ltd.
ET Docket No. 98-206lRM-9147, RM-9245, DA 00-1841
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Dear Ms. Salas:

In accordance with Section 1.1206 of the Commission's rules, 47 CFR
§ 1.1206, this letter is written to notify you that Sophia Collier and Antoinette C. Bush
ofNorthpoint Technology, Ltd. ("Northpoint") met on August 31, 2000 with Adam
Krinsky, legal advisor to Commissioner Tristani. The participants discussed satellite
and terrestrial sharing in the 12.2 - 12.7 GHz band. The Northpoint representatives
requested that the applications filed by affiliates of BroadwaveUSA be accepted and
placed on public notice for granting and discussed the deadline for such Commission
action set by the Satellite Home Viewer Improvement Act of 1999. The Northpoint
representatives also discussed the application filed by PDC Broadband Corporation
and the options available to the Commission for handling that application, including
its dismissal. The Northpoint representatives provided the enclosed written materials.

An original and eight copies of this letter and its attachments are
submitted for inclusion in the public record for the above-captioned proceedings.
Please direct any questions concerning this submission to the undersigned.

Respectfully submitted,

David H. Pawlik
Counsel for Northpoint Technology, Ltd.

cc: Adam Krinsky
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list ABCDE L..LL.



Issues for the 12 GHz Rulemaking Proceeding

- Technical Sharing Rules in the 12 GHz Band

August 31, 2000

Northpoint Technology
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Technical Rules to Allow Sharing
Among Services in the 12 GHz Band

Northpoint is committed to working to developing service rules that address
legitimate DBS concerns to avoid excessive increases in consumer outages and
provide a high level of protection to all DBS customers.

In the technical record there are two DBS proposals:

- One proposal attempts to use the NGSO criteria as a basis for Northpoint
(Allocating 2.86% of the 10% NGSO interference budget to Northpoint)

- The other is based on using a minimum Carrier to Interference ("C/I")
ratio

Northpoint's suggested standard for service rules:

- Based on an assessment of actual consumer impact

- Provides consumer protection against something that is serious enough to
warrant regulatory action and does not impose an excessive burden on
new entrants
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NGSO-Based Proposal Analysis

While the NGSO-based proposal may have some appeal because it is based on
rules under consideration for another service within the current rulemaking, it
is unrealistic to apply this approach to Northpoint because Northpoint
terrestrial services are fundamentally different from NGSO.

The weakness of an NGSO-based proposal for Northpoint is that it sacrifices
the interest of the many for the interests of a very, very few for whom a truly
excessive amount of protection is provided.

The NGSO-based approach is so stringent that, in large parts of the country, it
would preclude deployment in communities that might have benefited from
competitive services - just because a tiny fraction of DBS customers in these
same communities might have greater than a three minute outage in an entire
year!

This is a long, long way from harmful interference.
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NGSO-Based Proposal Overview

NGSO-based Proposal

Mitigate to the extent that no DBS
customer has more than a theoretical
2.86% increase in "unavailability"

Northpoint Technology - August 31, 2000

Northpoint estimates that the
NGSO-based proposal would
impose a requirement to provide
mitigation to DBS consumers in
approximately 5% of its service area
in order to reach the 2.86% criterion
in the manner calculated by DBS.

To evaluate the NGSO-based
proposal it is important to examine
what benefits consumers in this 5%
mitigation zone would receive from
the 2.86% criterion and what costs
would be borne by Northpoint and
all other consumers.
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Within the Proposed Mitigation Zone:
86% of All DBS Consumers Are Already

Protected By Natural Shielding

Northpoint has documented that 86% of DBS customers have installed their
dish in such a way that it is naturally shielded from the Northpoint signal.

Therefore, within the mitigation zone, 86% of DBS customers already have
natural shielding and only 14% ofDBS customers in this 5% area - or 0.7% of
all DBS customers - would have any exposure at all to the Northpoint signal.

) ) J

D VA
86% of Dish are installed as shown in positions A, Band C
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Using the NGSO-based Criterion
Overstates Outages by 100%

Issue #1: The method used by DBS to calculate "unavailability" overstates
actual consumer outages by about 100%.

- DBS uses "operating threshold" values rather than "freeze frame" values
to calculate DBS system "availability." The "operating threshold" is NOT
the "freeze frame" level when an outage actually occurs. Instead, it is the
theoretical level at which error correcting codes begin to function.

- Therefore, during part of the time that DBS calls "unavailable," the
consumer has a high quality picture and would NOT experience any
outage whatsoever!

- Based on the representative links provided to the lTD by DBS, this non­
outage portion of the "unavailability" claimed by DBS equals
approximately 50% of the total claimed "unavailability. Thus 10 minutes
of "unavailability" = only 5 minutes of outage.

Asking Northpoint to protect a system that is not even exhibiting an outage is
truly excessive and the definition of unnecessary.
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Full Pictures Are Available
Even When DBS Says It Is "Unavailable"

Extract from current lTD database of BSS links provided as
"representative" by the DBS industry.

USA USA
US-GSO US-GSO

Units
1(a) l(lJ

GHz 12.7 12.700
% 99.92 99.94

MIh 24 24.0
QPSK QPSK
CVCR CVCR

dB
dB 20.7 23.7
dB 99.0 99.0
dB 24.2 24.2
dB 5 7.6

3.5 6.1

o cease providing full pictures

formance point of the link (2)

SYStem Characteristics

(2) When the high frequency of data errors causes the MPEG decoder

BSS characteristics

FI:~quency

AvailaliHty obj~ctiw

Receiwr noise Bandwidth
Modulation~

~()I~~il:~ti()11 (~~gl~.lIS .. lJetin~cl ill J\l1l1ex ~.. ()!J\~~~~ i11~~se()fli.l1~arp()la,:il:~ti()l1)
C/ldJJ~tofr~<J11~l1cy re-use (pol~ril:~tion lisc rillli nation)
ClI due to other GSO BSS nemorks
C/I due to GSO FSS nemorks
ClearskyfeelJer link C/N+I

... If!~:J=I':~<J11ir.c:~~!()~':~til1gt'!.,:~~~()lcl..
Used to

calculate
availability
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In Order to Assess Consumer Impact One Must
Consider How Television Is Viewed in the Home

Consumers cannot be harmed by outages that occur when their televisions are
turned off. This percentage of time must be considered in assessing consumer
impact.

- According to A.C. Nielsen, television is on in the home for approximately
7 hours per day or 29% of a 24 hour period.

- Since rain - the primary cause of outages - can occur at any time in a 24
hour day, it is essential to multiply any estimate of outages by a 29%
viewing factor in order to reflect actual consumer experience.

- Put another way, for any given outage the consumer has a 71 % chance of
not experiencing the outage at all because his or her television is turned
off.

- When the FCC considers rules it should assess realistic cases of consumer
impact, not arbitrary percentages.
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What Does "2.86°k in Increased Unavailability"
Actually Mean for the Few Consumers

Who Will Experience It?
• Consumers watch almost 2,600 hours of television a year or over 153,000

minutes.

Actual After 29% Monthly
% of DBS lime Below Outage Factor for minutes of

BSS Link from ITIJ DMA Customers Operating Freeze Actual increased
Database Rank DMA Impacted Threshold Frame VieVv'ina outaae

US-GSO D2(a) 1 New York 0.7% 14 8 2.3 0.19
US-GS04C6 2 Los Angeles 0.7% 24 11 3.3 0.28
US-GS04D2 3 Chicaao 0.7% 21 13 3.8 0.32
US-GS04A3 7 Dallas 0.7% 38 27 7.9 0.66
US-GS04C5 11 Houston 0.7% 47 31 8.9 0.74
US-GS04C10 12 Seattle 0.7% 21 10 2.8 0.23
US-GSO D10(a) 15 Minneapolis 0.7% 33 16 4.5 0.38
US-GSO D1(a) 16 Florida (Miami) 0.7% 28 18 5.3 0.45
US-GS04A8 36 Salt Lake City 0.7% 3 1 0.4 0.03
US-GS04C9 37 San Antonio 0.7% 49 31 9.1 0.76
Averaae 0.7% 28 17 4.8 0.40

Selected links represent all U.S. cities within the ITU BSS database and show the link with highest number of
minutes of "increased unavailability" as calculated by DBS among all links serving the DMA
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What Would Northpoint Need to Do
In Order to Provide Mitigation to the 2.86% Limit?

In order to protect to the 2.86% level for 0.7% of DBS customers, Northpoint
would need to perform an additional 50,000 square miles of mitigation on a
national basis, adding significantly to its system cost and rendering
uneconomical deployment in low density rural areas where each incremental
repeater has fewer and fewer customers, yet service is needed most.

Square
miles of Monthly

Repeaters additional minutes of
% of DMA needed for mitigation outage after % ofDBS

BSS Link from ITU Square Miles that is Inhabited proposed by additional Customers
Database Rank DMA in DMA Inhabited area DBS mitiaation Impacted

US-GSO D2(a) 1 New York 12,059 95% 164 738 0.19 0.7%
US-GS04C6 2 Los Anaeles 41,271 90% 531 2,390 0.28 0.7%
US-GS04D2 3 Chicaao 10,469 90% 135 608 0.32 0.7%
US-GS04A3 7 Dallas 27,526 90% 354 1,593 0.66 0.7%
US-GS04C5 11 Houston 17,708 85% 215 968 0.74 0.7%
U8-GS04C10 12 Seattle 25,097 80% 287 1,292 0.23 0.7%
US-GSO D10(a) 15 Minneapolis 41,235 70% 412 1,854 0.38 0.7%
US-GSO D1(a) 16 Florida (Miami) 4,117 90% 53 239 0.45 0.7%
US-GS04A8 36 Salt Lake City 136,689 30% 586 2,637 0.03 0.7%
US-GS04C9 37 San Antonio 31,887 50% 228 1,026 0.76 0.7%
Averaae : 1,334 0.40 0.7%

Selected links represent all U.S. cities within the lTV BSS database and show the highest minutes of'increased unavailability" among all links serving the DMA
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A Better Approach
Using a CII Ratio to Create an EPFD

Northpoint can address the legitimate DBS concern to avoid excessive
increases in consumer outages and provide a high level of protection to all
DBS customers by providing a minimum C/I protection. A C/I of 20 dB has
been previously supported by DBS interests and can be implemented through
an EPPD limit that would require mitigation below 20 dB.

Benefits.

- Provides an absolute threshold of protection.

- Accounts for regional differences.

- Provides greater average protection for all DBS consumers, not just
excessive protection for a few.

Can be easily calculated and verified.

- Similar to the way rules are currently written in Part 101 (Microwave).

Northpoint Technology - August 31, 2000 11
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Criteria the DBS Industry Previously Used for
Sharing With Terrestrial Systems

DirecTV used a CII ratio of 19 dB (a 20% increase in unavailability) in
"Terrestrial Interference in the DBS Downlink Band," (DirecTV, April 11,
1994).

"Tempo believes the TI DBS report by DirecTV, which specified a CII ratio of
19 dB, causing a reduction of 200/0 availability in subscriber systems is more
accurate [as a standard for protection]." Comments of Tempo Satellite, Inc. in
RM 9245, April 20, 1998, paragraph Sa.

"Echostar estimates that a more acceptable Carrier-to-Interference level would
be at least 20 dB (equal to the cross polarization isolation level of the Low
Noise Block Down Converter with Integrated Feedhom)." Opposition of
Echostar Communications Corporation, RM 9245, April 20, 1998, page 9.
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Increase in "Unavailability"
Calculated Using DBS Methods

25%
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~ in "Terrestrial Interference in

• the DBS Downlink Band"
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ell Ratio

As shown previously "increase in unavailability" only means "outage" a
portion of the time. The minutes of actual outage were found to be only
50% of the total "unavailable" minutes in an examination of the links in the
ITU DBS database.
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Validation Limit vs. Operational Protection

The Northpoint power falls off rapidly after the 20 dB ell contour, as shown
below.

The operational protection to DBS is much greater than this validation mask.

- Natural shielding alone greatly increases protection to DBS.

Under the Northpoint EPFD limit, 99.860/0 of the population are protected to
the level to 28 dB.

GIl Ratio Percent of Northpoint Operational Protection to
Service Area (Mask) Percent of Population*

Better than 20 dB 100% 100.00%

Better than 22 dB 990/0 99.86%

Better than 28 dB 950/0 99.30/0

*Accounts for 86% natural shielding
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What Does "C/I of 20 dB" Mean for the Few DBS
Consumers Who Would Experience It?

ANNUAL MINUTES

Additional Time Actual After 29%
Below autage Factor for

BSS Link from DMA aperating Freeze Actual Monthly
ITU Database Rank DMA Threshold Frame Viewing Minutes

US-GSa D2(a) 1 New York 74 32 9 0.76
US-GSa 4C6 2 Los Angeles 171 61 18 1.48
US-GSa 402 3 Chicago 129 67 20 1.63
US-GSa 4A3 7 Dallas 244 149 43 3.60
US-GSa 4C5 11 Houston 274 148 43 3.57
US-GSa 4C10 12 Seattle 166 54 16 1.31
US-GSa D10(a) 15 Minneapolis 159 53 15 1.29
US-Gsa D1(a) 16 Florida (Miami) 73 88 25 2.12
US-GSa 4A8 36 Salt Lake City 25 8 2 0.19
US-GSa 4C9 37 San Antonio 282 149 43 3.61

Average 160 81 23 1.96

Selected links represent all U.S. cities within the ITU BSS database and show the link with highest number of
minutes of "increased unavailability" as calculated by DBS among all links serving the DMA
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Comparison of NGSO-Based
and C/I-Based Proposals - Minutes per Month

Under the ell-based proposal a tiny fraction of consumers will experience the
additional outage shown on the table - all other consumers will have an outage
smaller than indicated.

MONTHLY
NGSO-

BSS Link from DMA based CII based
ITU Database Rank DMA proposal proposal Difference

US-GSa D2(a) 1 New York 0.19 0.76 0.6
US-GSa 4C6 2 Los Angeles 0.28 1.48 1.2
US-GSa 4D2 3 Chicago 0.32 1.63 1.3
US-GSa 4A3 7 Dallas 0.66 3.60 2.9
US-GSa 4C5 11 Houston 0.74 3.57 2.8
US-GSa 4C10 12 Seattle 0.23 1.31 1.1
US-GSa D10(a) 15 Minneapolis 0.38 1.29 0.9
US-GSa D1(a) 16 Florida (Miami) 0.45 2.12 1.7
US-GSa 4A8 36 Salt Lake City 0.03 0.19 0.2
US-GSa 4C9 37 San Antonio 0.76 3.61 2.8

Average 0.40 1.96 1.6

Northpoint Technology - August 31, 2000

It is highly unlikely that
any consumer would
actually be able to tell the
difference between these
two proposals. It is most
likely that consumer would
not notice any difference
at all in either case - given
that television is on in the
home for an average of 7
hours a day or 12,775
minutes per month, an
additional 1-3 minutes is
trivial.
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Very Few Consumers Will Experience Increased
Levels of Outages Under the C/I-Based Proposal

CII Ratio 20-22 22-24 24-26 26-28 > 28

Minutes of outage
2.0 1.2 0.7 0.5

Less
CII-based proposal than 0.3

Minutes of outage
0.4 0.4 0.4 0.4

Less
NGSO-proposal than 0.3

Difference
1.6 0.8 0.3 0.1 -

(Minutes per Month)

%) Population* < 0.14°1<> < 0.19°1<> < 0.19% < 0.19% > 99.3%

Households** < 105 < 142 < 142 < 142 > 74,475

* Including effect of natural shielding only (mitigation for any consumer in 20 dB contour)
** Average city of 500,000 households.
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Translating CII levels to Power Levels
to Create EPFD Limits

An EPFD mask can be tailored for specific regions of the country to account
for DBS signal power variances

DBS Signal
Interference

Power
ell ratio Power EPFD

Location (dBW/24 MHz) (db) (dBW/24 MHz) (dBW/m2/40 kHz)

Seattle -124.9 20 -144.9 -163.5

Another area -118.9 20 -138.9 -157.5

Northpoint Technology - August 31, 2000 18



The Northpoint Equivalent Power Flux Density Mask

100.00% • •• I •
• II

I •
10.00% I I . • I

"Q)
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;;: -Mask A

ftS - Mask
! 1.00% - Mask

<C.... - - Mask0... Maskc: -
Q)

~ -Mask
Q)

Q. 0.10%

0.01% ..~

-175 -170 -165 -160 -155

EPFD (dBW/m2UO) kHz
-150

• Mask will vary to accommodate the range of DBS signal powers according
to local conditions.
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Comparison of NGSO-Based
and CII Based Proposals

.s::::: 1000/0....,.-
~ CP 900/0 Itn...., -+- NGSO-basedr.- ns 80% ICP cE .- - . C/I basedo"E 70%
UiO
;:, c 60%o ns
tn:S 50% Im cp
c ~ 40%
'to- 0

~~ 30%c_
CP ......
,,0 200/0r.-
cp
a. 10%

0%

18 20 22 24 26 28 30 32
ell Ratio

*Operational protection provided by Northpoint EPFD Mask including the effect of natural shielding only.
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Comparison of NGSO-Based
and CII Based Proposals - Close Up View

.c: 5%....
"i Q)

NGSO-based Il!! .... .....
Q) ~ 40/0

C/I based IE "- - .o"E
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C l!! 2% . I.... 0
~~ Is:::_

IQ)--
uO 1%
~

Q)
D.

00/0
18 20 22 24 26 28 30 32

ell Ratio

*Operational protection provided by Northpoint EPFD Mask including the effect of natural shielding only.
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Summary

The ell based approach outlined in this report offers sufficient protection to
DBS customers while not requiring an excessively large mitigation region and
is thus greatly preferable to the NGSO-based proposal.

This will enable Northpoint's Broadwave affiliates to deploy throughout the
United States, including all of the Southwest, much of which would have been
uneconomical under the NGSO-based plan.

This will hasten new services to consumers including local signals to
subscribers of satellite television services, broadband to rural areas and
provide cable competition where there presently is little or none.

Northpoint Technology - August 31, 2000 22



Sample Conversion from CII to EPFD

Percent of Area C/I not to be 100.0°A> Units
exceeded

DBS Carrier Power -124.9 dBW/24 MHz

Allowable C/I 20 dB

Allowable Interference Power -144.9 dBW/24 MHz

Bandwidth Conversion -27.8 dB

Gain of 1 m2 antenna 43.2 dB-m2

Peak antenna gain 34 dBi

EPFD -163.5 dBW/m2/40 kHz
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Comparison of Interference Criteria
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Northpoint is Covered by the Satellite Home Viewer Improvement Act (S.1948)
Which Requires Action on the Broadwave Licenses by November 29,2000

The Bill

Sec. 2002 Local Television Service In Unserved and Underserved Markets.

(a) In General- No later than 1 year after the date of enactment of this Act, the
Federal Communications Commission ("the Commission") shall take all
actions necessary to make a determination regarding licenses or other
authorizations for facilities that will utilize, for delivering local broadcast
television station signals to satellite television subscribers in unserved and
underserved local television markets, spectrum otherwise allocated to
commercial use.

(c) REPORT - Not later than January 1,2001, the Commission shall report to
the Agriculture, Appropriations, and the Judiciary Committees of the Senate
and the House of Representatives, the Senate Committee on Commerce and
Transportation, and the House of Representatives Committee on Commerce,
on the extent to which licenses and other authorizations under subsection (a)
have facilitated the delivery of local signals to satellite television
subscribers in unserved and underserved local television markets.

Legislative History

Congressional Record Section 2002 Analysis Entered By Senator Lott:

"To encourage the FCC to approve needed licenses (or other authorizations to use
spectrum) to provide local TV service in rural areas, the Commission is required to make
determinations regarding needed licenses within one year of enactment. However, the
FCC shall ensure that no license or authorization provided under this section will cause
"harmful interference" to the primary users of the spectrum or to public safety use."

Statements in Congressional Record

Congressman Markey:

"00 .. Local-to-Iocal service however, will not reach many markets initially. And even the
most robust business plans on the drawing board today do not envision extending local­
to-local beyond the top 70 markets or so. For that reason, we still need to address issues
related to how we can supplement satellite service with the deliveyr of local TV channels
in those smaller, rural markets with other wireless cable, terrestrial wireless, or cable
broadcast-only basic tier availability.



Facilitating deployment of new technologies, such as wireless terrestrial service, could
also advance the important priority of stimulating direct competitors to cable in all
markets. ... There are, for example, several companies poised to offer competition to
cable through wireless services. One of these potential cable rivals is Northpoint
Technology, which could provide cable services using existing equipment."

Senator Kerry:

"I am pleased that Sec. 2002 ofS. 1948 directs the Federal Communications Commission
to expedite its review of license applications to deliver local television signals into all
local markets. It's my understanding that the FCC has had applications pending before it
since January, which, if approved, would clear the way for nationwide deployment of an
innovative digital terrestrial wireless system for multi-channel video programming.... "

Senator Leahy:

" .... I'm also pleased that the Conference Report directs the Federal Communications
Commission to take expedited action on getting new technologies deployed that can
deliver local television signals to viewers in smaller television markets. . .. it is so
important for the FCC to expedite review of alternative technologies, such as the digital
terrestrial wireless system developed by Northpoint Technology, which are capable of
delivering local signals into all markets on a must carry basis."

In the Press

Broadcasting & Cable, Nov. 22, 1999, "Sat Story: Local In; Loans Out"

"Satellite TV companies intend initially to roll out the service in the top 20-25 markets.
Whether smaller markets will be able to see their local signals over satellite remains to be
seen, although language that remains in the bill allows for other facilities, such as
Northpoint Technologies, to reuse commercial satellite spectrum to offer local TV signals
and multichannel services."

Wall Street Journal, April 21, 2000, "A Tiny Technology Company Has Satellite Giants
Fighting Hard"

"Dozens of House and Senate members have urged the FCC to approve Northpoint's bid
to offer service nationwide. A clause in a satellite-TV bill passed last year - dubbed the
'Northpoint provision' by congressional staffers - requires the FCC to decide on
applications involving Northpoint-type technology by the end of the year ...."
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SEC. 1012. EFFECTIVE DATES.

2 Sed-ions 100], ]008, ]00f), ]007, 100H, 10m), 1010,

3 and ] 011 (and the amendments made by sueh seetiom;)

4 shall taln' efft>et on the date of the emwtment of this Ad,.

5 'rJw anwndmt>nts made hy sections] 002, ] 004, and 100H

6 shall be effeetive as of July 1, 1999.

7

8

9 SEC. 2001. SHORT TITLE.

10 'fhis titlt> may 1'>e cited as the "Rm'al J.Jocal Broadeast

11 Signal Act".

12

13

14 (a) 11'\ O~~N~~ltAL.-Not later than] veal' after the

15 date of the enaetment of this Aet, the I~\~deral Comnm­

16 nieations Commission ("the Commission") shall take all

17 aetions ne(~essary to make a determination J"(~garding li­

18 eenses or other authori;"Cltions for fa(~ilities that will nti­

19 li;"e, for delivering loeal broadcast television station signals

20 to satellih~ television subscrihers in unserved and uIH]el'­

21 st>f'Ved local television markets, speetrum otlwlwise allo­

22 cated te, eommm'eial use.

23 (ll) UP IJ~]:-;.-

24 (1) POI{M ()\<' H\lHIN~~HH.-'l\) the extent not in-

25 eonsistent with tJw Communications Aet of 19:14

26 and the Commission's mles, the Commission shall
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1 permit applicants under suhsection (a) to engage in

2 partllt~rships, joint ventures, and similar operating

3 arrangements for the purpose of carrying out suh-

4 sed,ioll (a).

5 (2) IIA lUlU' (; LIN T\<; In' \<; I{ \<; NC \<; .-'rlle (;om mis-

6 SlOn shall ensure that no facility licensed 01' author-

7 ir,ed un(h~r' suhsectioIl (a) causes har'mflll inter-

8 fererwe to the primary users of that speetl'Um 01' to

9 puhli(~ safdy spectrum use.
~,

10 (:3) I.JIl\t1TATION ON ('OM MIHHION .-J1Jxcept as

11 provided in paragraphs (1) and (2), the Commission

12 may not restrict any entity granted a license or

13 other authorir,ation uIlder suhsection (a) ft'Om uSlllg

14 any reasOlwhle compression, reformatting, or other

15 technoloh'Y.

16 (c) R\<;I'OHT.-Not later than .January 1, 2001, the

17 Commission shall report. to tIlt' Agricultun~, Appt'Opr'ia-

18 tiOllS, alld the .J udiciary Committees of the Senate and

19 the IIo\1se of H,epresentatives, the Smmte Committe(~ on

20 Commerce, S(~ience, and Transportation, and the IIollse

21 of H,epr'esentatives Committe(~ on CommeJ'(~e, on tIlt' ext<~nt

22 to which licenses and other authori",ations under su11-

23 sectioll (a) have facilitated the deliver',v of I()(~al sig'JIC1.ls to

24 satellite television suhscrihp.rs in unserved and under-

25 served local television markets. 'rllt' report shall indud(~-
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(1) HII analysis of tlw extt~nt to wh id I IO(~HI sig-­

nals ar'e heing' provided hy dir'(~et-to-honH' HatelJite

television providers and hy other multichannel video

JH'og-r'am distrihutors;

(2) an enumeration of the technical, eeonOHlW,

and other impediments each type of multiehallllPl

video prog-ramming distrihutor haH eneountered; and

on recommendations for specific measur'eH to

facilitate the provision of local signals to suhser'ihm's
.,::,

in unserved and underserved markets hy direct-to-

home satellite television provider's and hy other diH­

trihutors of multichannel video IH'ogr'amming ser'Vic(~.

TITLE III-TRADEMARK
CYBERPIRACY PREVENTION

15 SEC. 3001. SHORT TITLE; REFERENCES.

16 (a) SIIOBT rrI'I'LE.-rrhis title may he cited as tlw

17 "Anticyhersquatting Consumer Proteetion Aet".

18 (h) REFI~IU~N(,EH '!'O TII~j Tl{AIHlMAJ{1\ ACT OJ<'

19 194(j.-Any reference in this title to the rrrad(mmf'1< Ad.

20 of] 94(i shall he a reference to the Ad. entitled "An Ad.

21 to provide for the registration and protection of t,f'ad(~­

22 marks us(~d in commerce, to earry out the proviHionH of

23 eertain intef'flational conventionH, and for' other' JHlt'J)()S(~H",

24 approved .July!), 194fi (15 U.S.C. 10!)] (~t seq.).
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pulsory IIcen~e. Two-year transilinnal provi­
sions were cn~atcd to cnabl(~ loeal Ill't wnl'k
broadcasters to challenge sHtellit,· Sill>,

scrlbers' recelpl of salellll,' network st.rvic,·
where the local network broadcasler had n'a,
son Lo believe that thcsp subscriher"s n'ct'iv('d
an adequate orf-Ihe-alr signal rnun 1111'
broadcaster. The transilional pnwisiol1~

were nlin~nlal1y crr(~tivc and CHlISpd Illudl

consumer conrusion and anger n~gardinH n'
celpt of television network slations.

The satellite license is slat,'C! 10 ex"i"" al
the end of this year, requiring Conl\l'('s" to
again consider the copyright liet'nsinl( n'­
gimc for satellite rctransrnis..... ions or nvp!-­
the-air television broadcast stations, In pass­
Ing this legislation, th,' Conren",c<' Com,
millee was gUided by several prillcip"·s.
First. the Conference Commlltee lx,liev,'s
that promotion of comlx·tition in IIII' mar­
ketplace ror delivery of multichannel video
programming Is an eITective policy to n'{I""e
costs to consumers. To that end. it is ilnpor­
tant that the satellite induslry lx· afTord,'{1 a
statutory scheme ror IicensinA television
broadcast programming similar 10 thaI of
the cable Industry. At the sallle linll'. tl",
practical dlITerences lx.tween Ih,· Iwo indus­
tries must be recognlz,'C! and accounl,'{! h,r.

Second. the Confen,nce Commill.,,· n',
asscrL~ the importance or prolecl inA and fos,
terlng the system of television nel w,wks as
they relate to the concept or localism. It is
well recognized thai television I>....adeasl
stations proVide valuable programming lal­
lored to local needs. such as m'ws, wm,ll",r.
special announcements and infornu,t inn n'­
Jated to locai acllvltlcs. To thaI end, the
Commltt,.e has structured th" copyriAhl li­
censing regime ror satellite to "ncourag" alld
promote retran~mis.~ionsby satdlltt· or IIKa'
television broadcast stations to suhserilx'rs
who reside In the local markets or Ihose sla­
lions.

Third, perhaps most Imlx,rlanlly. Ih,' Con­
rcrcnc{~ ComnlittL,,{~ is aware that in (:r(~.at illH
compulsory licenses, II is aclinK in dproHa­
tion of the exclusive pmperty rights gnmled
by the Copyright Act to copyrlghl hold"rs.
and that It thcrerore m'{'C!s 10 act as nill'­
rowly as possible to mlnimi,~, Ih,' "lh'els or
the government's Intrusion on the hroad"r
market In which the aIT,ocl,'C! prop"rly ril(hts
and Industries operate. In this cont,·xl, til('
broadcasl television market has d"vdop"d in
such a way that copyright Iicensllll( prac­
tices in this an....a take inlo account t Iw na­
tional network structure, which grants ex­
clusive territorial rights to prognllnmlng ill
a local market 10 local stations eith,,,' di­
rectly or through aITlliatlon agre,,,,,,,nts. Th"
licenses granted in this legislation ..11"mpl
to hew as closely to those arrangt'l1wnts a!'o
possibl(~ .....01' example. these arrang('ln(~nt!'o

are l11irrorcd in the section 122 "Iocal-to­
local" license, which grants satdlitt· eillTi",'s
the righl to retransmit local stations wit hill
the slation's local mark"t. and d,x,s nol n',
quire a separate copyright petyrnent IW:("tltISI'

the works hetve already lx,!{~11 Ikplls(,et nncl
paid for with respect to vi(~w(~rs in t hos('
local markets. By conlrast, allowing Ill<' im,
portation of distant or out-or-ma,-ket nel­
work stalions in derogation or the local stn­
tions' exclusive right bought and paid rol' in
market-negotiatL'C! arrangemenls to show
the works In quest/on undermine., IIms(' lIIi1r­

ket arrangements. Therefore, Ill<' slx,<:i1k
goal of the 119 license, which Is to allow lilr
a life-line network teh'vlslon servin' 10
those homes beyond the reach or tI",lr local
television stations. musl lx' nl<'t by only al­
lOWing dlstanl network service to those
homes which cannot receive tilt' local nt't­
work television stat ions. Ilel1e<', 111<'
"unserved hous<,hold" limitation thaI has
been In the IIcens<, since Ils inception. Th"
Commillee is mindful and respectl'lIl of tl,,·

nd the provl-
States Code,

and the Communications Act of 1934.
relating to copyright licensing and car­
riage of broadcast signals by satellite:
to the Committee on the Judiciary.

INTELLECTUAL PROPERTY AND
COMMUNICATIONS OMNIBUS REFORM ACT OF 1999

Mr. LOn: Mr. President. I ask unan­
imous consent that the following sec­
tion-by-sectlon analysis be printed in
the RECORD.

There being no objection. the mate­
rial was ordered to be printed in the
RE

that many schools struggle to over­
come,

My legislation will provide $2 million
each year In national competitive chal­
lenge grants for Innovation in the edu­
cation of homeless children and youth.
We follow this same approach in edu­
cation technology and other areas, and
challenge grants are remarkably suc­
cessful in sparking innovation and dis­
semination of new methods of instruc­
tion.

Ilomeless students face many chal­
lenges, and schools face challenges in
serving them. Creating a small chal­
lenge grant for homeless education Is
one necessary step we can take to help
schools help these students succeed and
achieve .•

as the "Intellectual Property and Commu­
nications Omnibus Reform Act of 1999."

TITLE I-SATELLITE HOME VIEWER
IMPROVEMENT ACT OF 1999

When Congress passed the Satellite 1I0me
Viewer Act in 1988. few Americans were fa­
miliar with satellite television. They typi­
cally resided in rural areas or the country
where the only means of receiving television
programming was through use or a large.
backyard C-band satellite dish, Congress rec­
ognl7.cd the Importance of proViding these
people with access to broadcast program­
ming. and created a compulsory copyright li­
cense in the Satellite lIome Viewer Act that
enabled satellite carriers to easily license
the copyrights to the broadcasl program­
ming that they retransmitted to their sub­
scribers.

The 1988 Act rostered a boom In the sat­
ellite television industry. Coupled with the
development of high-powered satellite serv­
ice. or DSS. which delivers programming to
a satellite dish as small as 18 inches in di­
ameter. the satellite Industry now serves
homes nationwide with a wide range or high
quality programming. Satellite is no longer
primarily a rural service, ror it oITers an at­
tractive alternative to other providers of
multichannel video programming: in par­
ticular, cable television. Because satellite
can proVide direct competition with the
cable Industry. it is in the pUblic interest to
ensure that satellite operates under a copy­
right framework that permits It to lx' an er­
rective competitor.

The compulsory copyright license created
by the 1988 Act was limited to a five year pe­
riod to enable Congress to consider Its efrec­
tivcness and renew it when· necessary. The
license was renewed in 1994 for an additional
fiv,' years, and amendments made thaI were
intended to increase the enforcement or the
nelwork territorial restrictions or the com-

S14708

By Mrs. MURRAY:
S. 1944 A bill to provide national

challenge grants for innovation in the
('due-at ion of homeless children and
youth: to the Committee on Health.
'r~due-at ion. Labor. and Pensions,

SII;~1< I Ml' KINNI'Y HOMEI.ESS EDUCATION
IMI'I<OVI·:MENT ACT

• Mrs. MURRAY. Mr. President. today
lint roduce legislation on another topic
I will bp discussing with Chairman JEF­
FIlIlllS as we move forward with reau­
t horization of the Elementary and Sec­
ondarv Education Act in the Senate
Ilealt h. Education, Labor. and Pen­
sions Committee.

The bill deals with an improvement I
hope wp can make in the Stuart
Me-Kinney 1I0meless Education pro­
gl'am. While the McKinney program is
l'elM ively small. my hope is that we
e-an great Iy improve Its effectiveness
by recognizing and funding Innovative
"ppl'oaches for serving homeless stu­
dent s,

Chainllan .J1·:I-I-OIHlS and others have
I'ecognizpd that keeping a homeless
child in their school district of origin
is vital to their success. Children. espe­
cially homeless children, need con­
tinui'ty in their lives. Yet as a nation,
we havp not yet focused on funding the
Innovat ive practices that will show
how this can be done and done effec­
tively.

In addit!pl. there are chronic prob­
lems f<lrlng homeless children, such as
the problen.s of trying to reach out to
un<lccompanied homeless youth, those
young people who do not have parents
01' guardians with them in their home­
Ipss sit ualioll. Ilomeless preschoolers
prpsent another whole range of issues

IWogram targeted at giving low-income
students their own "first book."

The "Flrst Book" program is a non­
pmrit pdvate organization that has
been tremendously successful gath­
Pl'ing and distibuting new children's
hooks to needy children throughout
t he nat ion. Key to the success of "First
Book" are local boards called "First
Book Local Advisory Boards." Under
my legislation. which would provide $5
million a year federal investment to
such boards. will help them leverage
millions more In funds from other
sources. "First Book" has been suc­
cessful because it is locally-driven. and
n·nects private industry initiative.
"First Book" provides new books.
which the program purchases from pub­
lishers at discount rates. to disadvan­
taged children and families primarily
through tutoring. mentoring. and fam­
i Iy literacy programs.

This bill builds on successful efforts
underway in communities across the
country.' It takes what has been a suc­
cessfut' but very targeted program. and
will increase Its reach and effect into
many more American communities,
"Fi rst Book" makes a very real dif­
rel'encp ror disadvantaged children and
their families, and with this invest­
ment. It wi II make a difference for
thousands more,.
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inl('ITl'latiollship between the cOn'mlunic8­
t lOll!'. policy of "iOCCIlisIll" outlined above
"nl! prol)('rl Y rights consideration.s in copy­
right I"w, Hnd s"eks a proper balance be­
tW('('llllw two.

Fin"lIy "It hough ttl<' legislat ion promotes
,"'<ltl'Jlitl' n·Ln-Ulslllis..... ions of local slations,
I Ill' COJlh'rpIlCl' C0l11111tllee recognizes the
("olll il1u('d need to Illonllor the effects of dis­
Lant signal ilnponalion by satellite. To that
('I HI. tl1(' c0l11pulsory license for retrans­
mission of dlslctnt sig,nals is extended for a
IJPriod of !'iv,' Yl'ars. to afford Congress the
OpPO!'tullity to l'vHluatc the effectiveness
and cnnt inuing. need for that license at the
('Ill! of the nve-y"ar pl'riod,
S"'{jOIl /1101, Shorl Til ",

I'his tit 1(' nlHY be cited as the "Satellite
Ilonw Vipwpr 1111proVClllcnt Act."
,<"pc{iOJJ J()(J2. / .imit;,lions on r'..XcltuiV(' Rig/liS:

S('C(JI}(IiIlY 'J 'ra'L~/ui.~don~ by Satellite' Car­
ril""!'> Wi/hill / ,oee" Mnrkct.i

I'll(' I lOllS(' and t h,' Senate provisions were
ill Inost n~spccts highly similar. The con­

f(-n'I1(,(' sllhstilllt" gl'nerally follows th"
IIOllS{' <'ppnlnch, with the diITcrcnces dc­
scrilwd hen'.

S('ct iOll 1002 nf this Act creates a new stat~

lItOl'Y lin'nsl~. with no sunset provision. as a
Il<'W seclioll 122 of the Copyright Act of 1976,
'I'll<' new license authorizes the retrans­
Inissioll or television broadcast stations by
satellite carTier'S to subscribers located wJth~

ill til(' Inca 1 nuu-kcts of those stations.
en'at ion or CI new statutory license for re­

t ransillission of local Signals is nccc..'iSClry be­
eaust' t Ill' current section 119 license is lim­
it"d 10 til<' retmllsmission of distance signals
hv sat"IIiIl', 'I'h" section 122 licenS<' allows
s<llt'llitt, Ci-lITi('rs for the first time to provide
tht'ir suhs("riht'I'"S with the television signals
tlU'v wmH Illost: theil" local stations. I\. car­
ri('r 1Ili-'.\/ I'd ransillit til(' Signal of a network
slilt ion (or Sllpl'l-stat ion) to all subscribers
who n'si'''' within the local market of thaI
slat iOIl, without regHrd to wh(~thcr the sub~

... tTil'H.'l· n>sidps III an "unserved household."'
The h'nn "local rllark{~t" lS defined in Sec­
t ion 119(;)(2), and gl'nerally refers lo a sta­
tion', Designated Market Area as defined by
Ni('lspll.

Ileeaus" til<' ,,'ction 122 license Is perma­
IlPlll, suhscdbcl""S Illay obtain their local tele­
vision sl"t ions with;'ut fear that their local
hn>Clckasl sprvicp rnay be turned off at a fu­
lun' d"t" In addition, satellite carriers may
dplivPI' local stations to conlmercial estab­
li ... hlnPlll....- as well oS h0I11CS, as the cable in­
dllSll-v dol'S under its Hcensc. These amcnd~

1l1l'llts (T('CltP parity and enhanced cOlnpeti­
I iOIl Iwt w('"n til<' satellit" and cablt· indus­
t rit's in t h(' provision of local television
brf)'Hkast stat ions.

•"or d si-\tl'lIite cHrrit'r to bp cligjbll' for
I hi' Ii ""ns(', this Act. follOWing the 1I0use
i-Ipproach. providf.'s both in new section 122(a)
i-Illd ill Ill'\\ SPcl ion 122(d) that a carrier may
liSP till' Il('W local-to-local license only if it is
ill lull (,(llnpliance wllh all applicable rules
and n'glliat ions of the Federal Communica­
t iOllS Cnllll11ission. including any requ.rc~

Iln'llls th"l the Commission may adopt by
n'gulalloll cOllcprning carriage of stations or
prognllllilling exclusivity. These provisions
'In' l11orlph'rl on shnilar provisions in section
II J. tile' tC.'fTC"strial cOJnpuJsory license. FaiJ­
III'" to fully comply with Commission rules
wit 11 rl'SI)(>ct to r('tr~nsnlissjon or one or
I1lOrt> sti-ll ions in thl' local l11arkct precludes
till' Ci-IITit'r fl'OI11 l11aking use of the section
In lin'nS(', !'L1t "noth"r way, the statutory
lin'Ils(' oV"'Tid('s th" normal copyright
sc!1PIlW only to ltll' extent that carriers
sl riel Iv comply wit h ttw liJnits Congress has
put Oil thaI Iin'ns('.

I)l'("i-I\ISP lPITPst rial systenls, such as cabl£' ,
<I .... il gl'IWI'd I '"U Ie do rial pay any copyrighl

royalty for local retransmissions of broad­
cast stations. the section 122 license docs not
reqUire payment of any copyright royalty by
satelHte carriers for transmissions made in
compHance with the requirements of section
122, By contrast. the section 119 statutory li­
cense for dislant signals docs require pay­
ment of royalties, In addition. the section
122 statutory Hcense contains no "unS<'rved
household" limitation, whlle the section 119
Hcense docs contain that Hmitation,

Satellite carriers arc liable for copyright
infringement, and subject to the full rem­
edies of the Copyright Act. If they violate
one or more of the follOWing requirements of
the section 122 license, First, satellite car­
riers may not in any way w1l1fully alter the
programming contained on a loca1 broadcast
station,

Second. satellite carriers may not use thl'
section 122 license to retransmit a television
broadcast station to a subscriber located
outside the local market of the station. Re­
transmission of a station to a subscriber lo­
cated ouLside the station's local markl't is
covered by section 119. and is permitled only
whl'n all conditions of that licl'nse are satis­
fied, AccordIngly, satellite carriers are re­
quired to prOVide local broadcasters with ac­
curate lists of the street addresses of their
local-to-Iocal subscribers so that broad­
casters may verify that satellite carriers arc
making proper use of the license, The sub­
scriber information supplied to broadcasters
is for verlftcation purposes only, and may
not be used by broadcasters for any other
reason, Any knOWing provision of false infor­
mation by a satellite carrier would. under
section 122(d). bar use of the Section 122 li­
cense by the carrier engaging in such prac­
tices. The section 122 license contains reme­
dial proVisions parallel to those of Section
119, including a "pattern or practice" provi­
sion that requires termination of the Section
122 statutory license as to a particular sat­
ellite carrier if it engages in cerlain abuses
of the license,

Under this provision, just as in the statu­
tory licenses codified In sections III and 119.
a violation may be proven by showing willful
actiVity, or simple delivery of the secondary
transmission over a certain period of time,
In addition to termination of service on a na­
tionwide or local or regional basis. statutory
damages are available up to $250.000 for each
6-month period during which the patlern or
practice of violations was carril'd oul. Sat­
ellite carriers have the burden of proving
that they are not improperly making usc of
the section 122 license to serve subscribers
outside the local markets of the television
broadcast stations they are proViding. The
penalties created under this ""ction parallel
those under Sl'ction 119, and arc to deter sat­
ellite carriers from proViding Signals to sub­
scribers in violation of the licenses,

The section 122 license is Hmlted in geo­
graphic scope to service to locations in the
United Slates. including any commonwealth.
territory or possession of the United States,
In addition. section 1220) makes clear that
local retransmission of television broadcast
stations to subscribers is governed solely by
the section 122 license. and that no provision
of the section III cable compulsory license
should be interpreted to allow satellite car­
riers to make local retransmls.sions of tele­
vision broadcast stations under that license,
Likewise. no provIsion of the section 119 li­
cense (or any other law) should be inter­
preted as authorizing local-to-Iocal retrans­
missions, As with all statutory Iic<mses.
these expliCit limitations arc consistent
with the general rule thal, because slatutory
licenses arc in derogation of the exclusive
righLs granted under the Copyright Act. they
should be interpreted narrowly.

Section l002(a) of this Act contain.s new
standing provisions, Adopting the approach

of the 1I0uS<' bill. S<'ction 122(1)(1) of till'
Copyright Act is pa,'alle! to s<'c!ion 119«-),
and ensures lhal local stations. in addit ion
to any other parties that qualify unrn'r 01 h",·
standing provision.s of the Act. will hav" tI,,·
ability to sue for violations of S('C[jOIl 122.
Nl'w Sl'ction 122(1)(2) of Ih" Copyright I\cl ""
abies a local tell'vision station t hat is 1101

being carried by a satellite carrit~r in viola­
tion of tht' IiCl'nsl' to fill' ii copyrighl ill­
frlngement lawsuit ill federal COUl'l to ""­
force its rights.

Section 1003. Extl'llSlon of Nrrccl of Allk'/Irlm"lIt,\
to Section 119 of ntJe 17, UIIII,>d S/;/II',\ OKIt'

As in both the I10uS<' bill and Ill<' Sl'lIat"
amendment. this Act extends L1l<' s<'cI iOIl 119
satellite statutory license for a l'eril,..1 of f'iV<'
years by changing the expIration dall' of ttl<'
legislation from December 31. 1999. to D,,­
cember 31, 2004. Ttl<' prncl'dural and I'l'ml'elial
provisions of section 119, which have aln'aely
been interpretL-d by the courts, an' 1""illg l'X­
tended wilhoul change. Should the secl iOIl
119 IIcenS<' be allowed to l'xpin, ill 2IM14, it
shall do so at midnight on D,,'c<'ml,..'r 31. 2IM)4,
so that the liccnS(~ will cover th(' (!l1t in- Sl'e­

ond accountlng period of 2004.
The advent of digilal terrest"ial hl'Oad­

casting will neces.sltate addll ional review
and reform of the distant signal SlatutOl-y li­
cense. And responSibility to OVl'rst..· II", el,,­
velopmcnt of the nascent local slalion sal­
elllte service may also requin' for ,'evil'w of
the distant signal statutory license In Ihe fu­
ture, For each of thes<' mason.\. this Act l'S­
tabllshcs a period for mview In 5 years.

Although the section 119 regilll<' is h''lll'ly
being extended in its current fonH. certaill
sections of the Act may have a m",r,le,-m er­
fect on pending copyright Infringl'""'"t I"w·
suits brought by broadcasters af.lainsl sat·
eillte carriers. Thc."ie chang{~ art~ prCl"'p('t.:l iVl'
only: Congres.\ docs not intt'nd to change Ih"
legality of any conduct that occlll,.ed prior
to the date of enaclment. Congn,,;s do'-,,; ill·
tend. however. to benefit consUIIl<'rs wh,'",·
possible and consistent with exlsl ing copy-
right law and I)rinciplcs, .

This Act attempLs to strikl' a hal"n('('
among a variety of public policy K'>als. Whil,'
incmasing the number of potl'ntial suh­
scrlbers to distant nelwork Signals, this Acl
clarifies that satellite carriers miiY cany up
to. but no more than, two slations affilialed
with the same network. The original pUllK'S<'
of the Satelllte 1I0me VIl'wer Act was to ",,­
sure that all Americans could rl'cl'lvl' nel­
work programming and otht'r television ",,-V·
ices provided they could not n'ceiv" I hos"
services ovcr-lh{~-air or in any otl1('l" we,y.
This bill renects the desire of thl' Conl('rl'nc"
to meet this rcquin~nlcnt and C()nSlln1t~I's' (~X­

pcctalions to receive thl' traditional levd or
satellite service that has buill "I' over t I...
years, while avoiding an erosion of tlU' pro­
gramming market affected by the statIlIOl',V
licenses.
Section 1004, Comptltatlnn of Royally J-i.,,\ Ii"

Satellite Carriers
LIke both thl' llouse:' bill and L1l<' Sella\<'

amendment. this Act reducl's th" l'Oyalty
fees currently paid by satellite c"rrie,'S for
the ret ransmisslon of network and sUIK'rst a
tions by 45 percent and 30 1....,rcl'1I1, n'sl'l'''­
tively. These arc reductions of th" 27 Cl'nt
royally fees made effective by the I.ibnlrian
of Congres.\ on January I, 1998. 'I'll<' reduc­
tions take effL'Cl on July I, 1999. which is t I",
beginning of the second accoulIl illf.l I,,'riod
for 1999. and apply to a II accounting IK'rlods
for the five-year extension of the secl ion II ~
IicenS<' , The Committee has drafll'd this pm·
vision such that. If the ",ction 119 Ijel'ns,' h
renewed after 2004, thl' 45 1",'rCl'nl and 311 I,,'r­
cent reductions of the 27 cent fee wi II n'ma iII
in effect. unlt,,;s altered by legislal iV<'
anlendnlent.
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III addition. secllon 119(c) of title 17.
Ullil('(1 Siaies Code. is amended to clarify
t hat ill royally dislribution proceedings con­
dun ed Ullder' section 802 of Lhe Copyright
Acl. t 11<' I'ublic Broadcasting Service may
del a:'. C1gl>nl ror 811 public television copy~

I-ighl dail\lHnts and (ill Public Broadcasting
S('I'vin' I1lPlnlwr stal ions.
S,y'lioJ) /(}()5. l)i."iII)1 5igTl,,1 Eligibility for COTl­

,~,mlC'rs

TIll' St.'nate bi 11 contained provisions re~

lailling 111<' existing Grade B Intensity stand­
''''d ill the definition of "unserved house­
hold." The 1I0usl' agreed Lo Lhe Senate provi­
SiOllS wit h C\lnendrnents. which extend th('
"llllSl'rV<'d household" definition of section
11!) of title 17 intact in certain respects and
all1<'nd it in 01 her respects. ConslstenL with
t 11<' approHch of the Senate anlcndnlcnt. the
ceiliral realun' or Ihe existing definition of
"uns('!"vpd housphold" inability to receive.
t hnnlgh llS(' of a conventional oUldoor roof­
top I't'ct'ivin~ Hnh'nna. C\ signal of Grade B
int t'llsily frOl11 a prilnary network station­
n'l\wins inl He't, The legislation directs the
r·CC. how,'ver. 10 examine the definiLion of
"e,."d,' II inll'nsily'" reflecLlng the dBu lev­
els long sp[ by the Federal Communications
Commission in 47 C.F.R. § 73.683(a). and Issue
(I rUIl'Ulrlking within 6 rnonth.~ after cnact­
nu'nl 10 evaluale th(' standard and. if appro­
Ill-ial(', Inakl' recolllillendations to Congress
aboul hnw 10 modify the analog sLandard.
("lei Inak(' a furth{'r reconlmendatlon about
whal all appropriate slandard would be for
digital signals, In this fashion. the Congress
will have the besl input and recommenda­
tinns from Ihe Commission. allOWing the
COllunissioll wide latitude in it..~ inquiry and
n'{'OIHlll('ndal ions, but reserve for Itselr the
fillal decision-Inaking authority over the
scop" or I he copyrighl licenses In question.
in light of all relevanl factors.

l'ht, anH'llded definlLion of "unserved
hOUS<'110Id" l11akes other consumer-friendly
c1H-H1J.!.PS. It will elinlinatc the rcquirclllcnt
I hal a cah1<- subscrilx'r wail 90 days 10 be eli­
gi!>lp ior salpllile delivery of disLant net­
work signHls. Arter enacttllcnt, cable sub­
scrilx'rs wi II Ix· pligible 10 receive disLanl
1",lwork signals by salelliLe. upon choosing
10 do so. if Ihey satisry Ihl' other require­
1lH'llls of" sect ion' II!).

III addition. this Act adds thrcp new cat­
('grn-i{'s to t tw dpfinit ion of "unserved house­
hold" in spcl ion I19(d)(l0): (a) cerLain sub­
scrihl""s to network programming who arc
nol pn'dicIl'l1 10 n'ceive a signal of Grade A
inl('llsity ('nUll any station of the relevant
n,·[work. (b) operalm"s of recreational vehi­
ell'S Hnd uHllllwrcial trucks who have com­
pli('d with ce,"lain documentation requlre­
llll'nls, Hnd (c) cl'l·lain C-band subscribers lo
Iwt wOI'k pl"ognullTning. This Act also con­
linns ill m'w seclion 119(d)(IO)(B) whaL has
long be(,11 understood by the parties and ac­
c('pled by [he courlS. namely thaI a sub­
scl'ilx-r 1l1HV rt'ceiv(' distant network service
il all 'l<'I"';ork slations aITIllated with the
n'!t-vanl '1<'t work I hat arc predicLed to serve
that suhscdhel" give their written consent.

S,'et iOI1 1005(a)(2) or the bill creates a new
wet iOIl 119(a)(2)(1l)(i) of the Copyright Act to
pnlhihit Ct satellite carrier froln delivering
mo,'(' Ihal1 Iwo distant TV stations affiliated
with .a ~ingl(' network in a single day to a
part icular cuslonwr. This clarifies thai a
,al"llile ca'Ti,"" prOVides a signal of a tele­
vi~ioT1 staL ion throughout the broadcast day.
rtlilwr t 11(,,1 switching between stations
[hroughoul a day lo pick the besl program­
Illing rllllong diITerent signals,

Section 1005(a)(2) of this ACL creaLes a new
Sl'cl ion I 1~(a)(2)(Il)(ii)(1) of the Copyright Act
lo connnn that courts should rely on the
f"CC's 11.1 .I~ model 10 presumptively deter­
lllill<' whel hl'r a h()uS{~hold is capable or rc-

celvmg a signal of Grade 13 intensity. The
conferees understand that the parties to
copyright Infringement litigation under the
Satelllte Home Viewer Act have agreed on
detailed procedures for Implementing the
current version of ILLR. and nothing in this
Acl requires any change in those procedun".
In the future. when the FCC amends the
ILLR model to make It more accurate pursu­
ant to section 339(c)(3) of the Communica­
tions Act of 1934. the amended model should
be used in place of the current version of
ILLR. The new language also confirms in
new section 119(a)(2)(B)(II)(1I) that the ulti­
mate determination of eligibility to receive
network signals shall be 8 signal intensity
test pursuant to 47 C.F.R. § 73.686(d). as re­
flected In new section 339(c)(5) of the Com­
munications Act of 1934. Again. the conferees
understand that existing Satellite Ilome
Viewer Act court orders already Incorporate
this FCC-approved measurement meLhod.
and nothing in this Act requires any change
in such orders. Such a signal Intensity tesL
may be conducted by any party to resolve a
customer's eligibility in litigation under sec­
tion 119.

Section 1005(a)(2) of this Act creates a new
section 119(a)(2)(B)(III) of the Copyright Act
to permit continued delivery by means of C­
band transmissions of network stations to C­
band dish owners who received signals of the
pertinent network on Octolx,r 31. 1999. or
were recentlY required to have such service
terminatea pursuant to court orders or set­
tlements under section 119. This provision
docs not authorize satel1lte delivery of net­
work stations to such persons by any tech­
nology other than C-band.

Section 1005(b) also adds a new provision
(E) to section II9(a)(5) . The purpose of this
provision Is to allow certain longstanding
superstatlons to continue to be delivered to
satellite customers without regard to the
"unserved household" limitation. even if the
staLion now tcchnlcally qualifies as a "net­
work station" under the 15-hour-per-week
definition of the Act. This exception will
cease to apply if such a station In the future
becomes aITIliated wlLh one of the four nel­
works (ABC. CBS. Fox. and NBC) that quali­
fied as networks as of January 1, 1995.

SecLion 1005(c) of this Act adds a new sec­
tion 119(e) of the Copyright Act. This provi­
sion contains a moratorium on terminations
of network stations to certain otherwise In­
eligible recent subscribers to network pro­
gramming whose service has been (or soon
would have been) terminated and allows
them to continue to be eligible for disLant
signal services. The subscribers affected are
Lhose predicted by the current version of the
ILI.R model to receive a signal of Ics.~ than
Grade A intensity from any network station
of the relevant network defined In secLion
73.683(a) of Commission regulaUons (47
C.F.R 73.683(a)) as in effect January \, 1999.
As the statutory language reflects. recent
court orders and settlements between the
satellite and broadcasting Industries have re­
quired (or will in the near future require)
signirlcant numbers of Lermin"Uons of net­
work stations to ineligible subscribers in
this category. Although I he conferees
strongly condemn lawbreaking by satellite
carriers. and intend for satellite carriers to
be subject to all other available legal rem­
edies for any Infringements in which the car­
riers have engaged. the conferees have con­
cluded Lhat the public interest .vlll be served
by the grandfathering of this limited cat­
egory of subscribers whose .ervlce would
otherwise be terminated.

The decision by the conferees to dlrecL this
limited grandfathering should not be under­
stood as condoning unlawful conducL by sat­
ellite carriers. but rather reflects the con­
cern of the conference for those subscribers

who would otherwise lx, punished ror til<' a,·
lions of the satelllLe carriers. No\<' thai in
the previous 18 months. courl decisions hav"
reqUired the lCrininalion or SOlll(- disLHnt
network signals to some subserilX'rs. 1I0w·
ever, the Conferees are aware lhat ill SOIBt'

cases saLellite carriers Lermlnaled dislanl
network service that was nol su~Jecl to I h"
original iawsuit. The Conren'Cs inlend lhat
affected subscribers remain eligibl" for such
service.

The words "shall remain ellgiblc'" In se('·
tion 119(e) refer 10 eligibility 10 n'Ceive sla­
tions arri1ialL~ wilh the ScUlle nelwork fnUll
the same satellite caITi(~r through Us(' of til('
same tran.~misslon Lechnology at till' sanl<'
localion; in other worns. grCindfatlwn'd stc-,·
tus is not transferable to a dlffen'nl carrier
or a different type of dish or Cit a npw ad­
dress. The provlsion.s of new secllon 119(e)
arc incorporated by reference in t 11t.~ defini­
tion of "unserved household" as new "'clion
119(d)(IO)(C).

Section 1005(d) of this Acl crl'all'S a new
section 119(a)(lI). which contains pmvisions
governing delivery of network slaUons to
recreational vehicles and c()nlnl(~rcial tl·ucks.
This provision is. In turn. incoqxmll(x! in
the definition of "unserved household" in
new seclion 119(d)(10)(D). The pllqxlSe or
thesc amendments Is 10 allow the 0lx',"alors
of recreational vehicles and comnwI'l'Ial
trucks to usc satelllLl' dishes I)('rmanenlly
attached to those vehicles Lo receive. on lel­
evlslon sets locaLed inside those vehides.
distant network signals pursuanl 10 Sl,<:1 ion
119. To prevent abuse of Ihis pmvision. the
exception for recreational vehicll" and COI11­

merclal trucks Is Iimiled Lo persons who
have strictly complied with Lhe dOcullll'nla­
tion requirements seL forth In s('C1 ion
119(a)(II). Among other things. the exu'plion
will only become available as 10 a part iClll"r
recreational vehicle or comnll'rclai Iruck
after the satellite carrier has pmvidlx! all ar­
fected networks with all docum"nlal ion ""I
forth In section 119(a). The excepl ion will
apply only for reception in Ihat part icular
recreational vehicle or truck. and drx,,; nol
authori"e any delivery of nelwork slations
to any fixed dwelling.

Section 1006. Public IJnJ,1dCil.•lillg Sr'lvin' SII/­
e/llte Feed

The conference agn"'nwnl follows til<' Sen­
ate bill with an amendmenl that applic's II",
network copyrlghL royalty raLe to the Public
Broadcasting Service thl' satdllle feed. 'I'h,'
conference agreement granLs satellile ca,·­
rlers a section 119 compulsory licen,,' 10 ,.,,­

transmit a national saLelllle feed dlslrihllied
and designated by PBS. The Iin,nSl' woul<1
apply to educational and Informallonal pro­
gramming to which PBS currenlly holds
broadcast rights. The license, whldl would
extend to all households in Ihe Unit,,,1
StaLes. would sum;ct on January 1, 2002. I h"
date when local-to-local Illust-ca,"ry ohliga­
tions become effective. Under Ihe con"'n'nn'
agreemenL, PBS will dl.'Signale Ihe national
satellite feed for purposes of this secI Ion.

SectiOTl 1007. Applicatioll of Ftvit'ml (.'ommu·
TllcatioTls Comml....loll Negu/;/tio/l.<

The secLion 119 license Is amended In clar­
Ify that satellite carriers musl comply with
all rull'S. regulations, and authorizations of
the Federal Communications Commission in
order to obtain the benefits of Lhe Sl'cl ion 119
license. As provided In the 1I00'Sl' bill. lhls
would Include any programming exdusivity
provisions or carriage requiremenls thaI Ill<'
Commission may adopt. Violations of such
rules. regulations or authorizatiolls would
render a carrier ineligible for Ih" copyright
slatutory license with respecl 10 Ihal n'
Lransmls.~lon.



November 17, 1999 CONGRESSIONAL RECORD - SENATE S14711
S(~'liot1 /OOS. Rull'5 (or Satellite Carriers Re­

Imll.\/I/;I/;/l1( T..IC'v;.•ion Hrrk~dca,.t Signals
The Sen"te aRn,es to the 1I0use bill provi­

sions l'egHrding ciirdage of television broad­
CHst signals. with certain amendments, as
d i ...cll:-.....('o b<'1ow. Sect ion 108 creates new sec­
t iolts 3:\8 and 339 of thp ConlnlunicaUons Act
or 1934. Secl ion 338 addresses carriage or
loc,,1 televi,ion signals. while section 339 ad­
on'sst's distant television signals.

New sect ion 338 requires satellite carriers,
bv .J"nuary I. 2002. to carry upon request all
I(){'al bl'Oadcast stations' signals in local
n",rk"t, in which the sateillte carriers carry
;'It It'asL OIlP si~I1C\1 pursuant to section 122 of
l ill,· 17, United St"tes Code. The conrerence
rej>()1'( etdch.'d th{' cros.~-rcfercncc to section
122 to till' I louse provision to Indicate the re­
lat iOllship belwe(~n thp benefits of the slalu­
lOJ'y Iicpnsp Hnd the carriage rcquircnlcnts
ill'I>OM'd hy this I\Cl. Thus. the confl~rcncc re­
pol'l provide, lim\, as or January I. 2002. roy­
alty-rre,' copyright Ilcenscs 1'01' satellite car­
dei'S to n·transrnit broadcast signals to
viPw('rs in toe broadcasters' service arcetS
will 1)(' HVHilHhie only on a market-by-mar­
kt'L basi~.

I'hl' I"'o(l'dural provisions applicable to
'1'(1 inn 338 (conc"rnlng costs. avoidance of
duplicat ion, channel positioning, compensa­
t ion 1'01' carriaRe. and complalnL~ by broad­
("st st at ions) aI''' generally parallel to those
"pplic"bll' to cable systems, Within on" year
"fl"r "na('ln",nt, th" Federal Communica­
lions Cnllllnission is to is...~uc inlplemcnltng
n'Rulations which aI''' to Impose obligations
("(lTUpc.I·edJi<' to those inlposoo on cable sys­
l"llls und",' paragraphs (3) and (4) or scction
614(h) ami 1",rHgnlphs (I) and (2) or section
615(R), such "s t h" requ ir"ment to carry a
Slal i()n'~ Pllt irl' signal without additions or
d<'ll'lions. The obi igation to carry local sta­
t ions nn cont iguous channels is illustrative
of t h<' gPIlt.'["HI requircrncnl to ensure that
Si-\{<,Ilit (. carriers position local stations jn a
way t hat is convenient and practically acces­
sihl<' 1'01' consulllers. By directing the FCC to
prolllulgHl" these must-carry rules. the con­
IPn'es do not tHk" any position regarding the
<Ippl ical ion of Inust-carry rules to carriage of
di~itat {<'(('vision signals by either cable or
sc-ttt·1l itt.' svst enlS.

10 Ill"k~' list' of lh" local license, salelllte
("cllTiprs llHJst providp the local broadcast
stat ion signCil as part or their satellite sefV­
1<"('. in (l Inannpr consistcnt with paragraphs
(b), (c). (d). "nd (,,), FCC regulations. and re­
t rc-Hls1nissioll ('onsent requirements. Until
.J'lIlu"ry I. 2002, s"tPllite carriers are granted
a rnyalty-rn'" copyright license to re­
ll"dllSlllit I>roCtdcHst signals on a station-by­
st at ion bilSis, consistent with rctransmiss,ion
nlI1S('llt n·quin'lllC"nls. The lrans~lion IlCrlod
is in("lld",i to provid,· the satelllte Industry
wll It CI transitional ,x-riod to begin prOViding
lonll-into-Iocill satellit(' service to conlmu­
lIil i,'S IhrouRhout the country.

Th" conrpcees believe that the must-carry
I,,'ovisions or this Act neither implicate nor
vioiat" tl1<' First Amendment. Rather than
l'<'quiring carriage of stations in the manner
or cahl"', Illandaled duty. this Act allows.a
satdlilp carrier to choose whether to incur
t I", IlHlSt -carry obligation In a particular
Illarkd ill "xchHnge 1'01' the benefits or the
lo('al statutory licpns<.'. It docs not deprive
(lily prO~nHlllll('rs or potential access lo car­
dagp hy satpllitp carriers. Satellite carriers
n'main I"n'(' to carry any progral1l1ning for
which lh"y an' Hbl" to acquln' the property
,·ights. Th" pl'Ovisions or this Act allow car­
!'it'I"S an ('Clsipr and I1lore inexpensive way to
oh'''ill Ih" l'ighl to US" Ihe property or copy­
righl hol'Il'rs when they retransmll signals
frollt ,all of (-I rl1H1"ket's broadcast stations to
suhsct"iLwrs in t hell luarkcl. The choicc
wlH't her to retn-tl1srnit those signals is nladc

by carriers. not by the Congress. The pro­
posed licenses are a malleI' or legislative
grace, in the nature of subsidies to satellite
carriers. and reviewable under the rational
basis standard. '

In addition. the conrerees arc confident
that the proposed license proVisions would
pas.s constitutional muster even ir subjected
to the O'Brien standard applied to the cable
must-carry requirement. ' The proposed pro­
visIons are Intended to preserve free tele­
vision 1'01' those not served by satellite or
cable systems and to promote Widespread
dissemination or Information from a multi­
plicity of sources. The Supreme Court has
round both to be substantial Interests. unre­
lated to the suppression of free expreSSion. '
Providing the proposed license on a market­
by-market basis rurthers both goals by pre­
venting satellite carriers rrom choosing to
carry only certain stations and effectively
preventing many other local broadcasters
rrom reaching potential viewers in their
service areas. The Conference Commillee is
concerned that. absent must-carry obliga­
tions. satellite carriers would carry the
major network affiliates and few other sig­
nals. Non-carried stations would face the
same loss of viewership Congress preViously
found with respect to cable noncarrlage. '

The proposed licenses place satellite car­
rier in a comparable position to cable sys­
tems. competing 1'01' the same customers, Ap­
plying a mtlst-carry rule In markets which
satellite carriers choosc to serve benefits
consumers and enhances competition with
cable by allowing consumers the same range
or choice In local programming they receive
through cable service, The conferees expect
that. by January l. 2002, satellite carriers'
market share will have increased and that
the Congress' Interest In maintaining free
over-the-alr television will be undermined II'
local broadcasters arc prevented rrom reach­
Ing viewers by either cable or satellite dis­
tribution systems. The Congress' prererence
1'01' must-carry obligations has already been
proven effective. as attested by the appear­
ance or several emerging networks, which
orten scrve underserved market segments.
There are no narrower alternatives that
would achieve the Congress' goals, Although
the conrerees expect that subscribers who re­
ceive no broadcast signals at all rrom their
satellite service may install antennas or sub­
scribe to cable service in addition to sat­
ellite service. the Conrerence Commlllcc Is
less sanguine that subscribers who receive
network signals and hundreds or other pro­
gramming choices rrom their satellite car­
rier will undertake such trouble and expensc
to obtain over-the-air signals rrom inde­
pendent broadcast stations. National reeds
would also be counterproductive becausc
they siphon potential viewers rrom local
over-the-air affiliates. In sum. the Con­
ference Committee finds that trading the
benefits or the copyright license 1'01' the must
carry requirement is a fair and reasonable
way or helping viewers have access to all
local programming while benefilling sat­
ellite carriers and their customers.

Section 338(c) contains a limited exception
to the general must-carry requlremenL',
stating that a satellite carrier need not
carry two local affiliates or the same net­
work that substantially duplicate each oth­
ers' programming. unless the duplicating
stations are licensed to communities in dlr­
rerent states. The latter provisions addr<.'ss
unique and limited cases. including WMUH
(Manchester. New Hampshire) I WCVB (Bos­
ton, Massachusetts) and WPTZ (Plattsburg,
New York)1 WNNE (White River Junction,
Vermont). in which mandatory carriage or

Sec fOOl notes at end of Analysis.

both duplicating local stallons UpOIl n''1"Pst
as.~ures that satellilp subSlTibel's will Ilot he'
precluded rrom receivinR thp nptwol'k ami·
iate that is licensed to the stat., ill which
they reside.

Because of uniqup technical challpngp~ 011

satellite technology and const I'aint s ,", IIII'
use or satellite spectrum, satellit.· carric'l's
may initially be limited In thpir ahilily 10
deliver must carry signals Into mllitip'"
nlarkeL"i. New cOluprcs."Iiion tLx:hno)0f.,ties,
such as video streaming. nlay help Clv('rC0I11P

these barriers however. and. ir dCllloyl'{\.
could enable satellite cHrrlers to ddlvp,'
must-carry signals Into 111any IHon' IltHl-k(·t s
than they could otherwise. Accnrdlngly. t 11<'
conrerees urge the FCC. pursuant to Its ohli·
gations under section 338. or in allY ot I",,· "p.
lated proceedings. to not prohibit sal,,1I1\1'
carriers from using rcCtsonable conlpr"l's-'iicm.
reformatting. or similar t,'Chnolo~les to
mL~t their carriag{' obligC-ttions. c()nsish~nt

with existing authorlly,

New section 339 of lhe C0J1lll1llnicat ions
Act contains provisions concerning <':euTiage
or distant television stations by saldlll,'
carriers. Section 339(a)(1) limits satelllt,·
carriers to proViding a subscriber with no
more than two stations affiliated with a
given television network rrom outsidp tl",
local market. In addition, a satellite carrier
that provides two distant signals to I'liglhlp
households may also provide the local tele­
vision signals pursuant to section 122 or til'"
17 II' the subscriber offers local-to-local st,rv­
Icc In the subscriber's market. This Ilmvi­
sion furthers the congres.sional policy or lo­
calism and diversity or broadcast Ilmgra",­
mlng. which prOVides locally-rdevallt npws.
weather, and Inrormallon, but alsn allnw,
consumers in unscrved households to e"ioy
network programmlng obtainl~d via distant
signals, Under new section 339(a)(2). which is
based on the Senate amendment, til<' know­
ing and wlllrul provision or distant.tdl'vlsion
signals in violation or these restrictions is
subject to a rorfeltun' Ixmally under sc'clion
503 or the Communicallons Act or S50,llOO p"r
violation or I'DI' each day or a contlrluing vio­
lation.

New section 339(b)(I)(A) requires \Ill' Com­
mission to commence within 45 days or "Il­
actmen!, and complete within on" ye"r art"r
the dale or enactment. a rulemaking to d,,­
velop regulations to "pply n"twork nOll­
duplication, syndicated exclusivity and
sports blackout rules to ll", transmission or
nationally distributed sUlx'rstations hy sat­
c��ite carriers, New sectinn 339(b)(I)(H) n'­
quires the Commissaon to proillulgnl(' I'PAlI·
lations on the same schedule with regard to
the application or sports blackout niles lo
network stations. These regulallons und",'
subparagraph (B) arc to lx, impost,d "to til<'
extent technically reaslble and nol economi­
cally prohlbillve" with n,slx'Ct to t h" ar·
fect<.'<! parties. The burden or showing Ihat
conforming to rules similar to cahle would
be "economically prohibitive" is a I",avy
onc. It would entail a very sc.~rious pcollolnk
threat to the health or the carr;el'. Without
that showing. t!ll' rules should 1)(' as simil,,,'
as pos.sible to that applicable to cahl<' s",-v­
ices.

Section 339(c) or the COlllmunlcat ions A,"

of 1934 addres.ses the three distinct ar"as dis­
cus.,ed by the Commission in its I~l'port /(,
Order in Docket No. 98 201: (I) lhl' dd'inilion
or "Grade B intensity." which Is til<' suh·
stantive standa.d 1'01' determining digihilHy
to receive distant network st"!ions hy sal­
ellite. (II) prediction or whether a signal or
Grade 13 intensity rrom a particular stalion
is present at a particular household, and (Iii)
measurement or whether a signal or Crade II
intensity rrom a particular station is Ilr"sl'nl
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ill a pilrl icular household. Section 339(c) ad·
drl'~sPs ('ach of these topics.

Nl'w Sl'ctioo 339(c) addresses evaluation
and IXlSsihl(' recorunlendalions for Inodinca­
t iOIl by llll' Commission of the definition of
(;1'£1(k' B inll'nsity, which is incorporated
inlo llll' rll'finit jelll of "unserved household"
111 st'ct ioo 119 of IhI' Copyright Act. Under
,pct iOIl 339(c) , t hI' C0l11tllission is to conlplctt·
il 1'\Ih'Illaking within 1 year after enactment
10 I'VilIU"II'. Hnd If appropriate to rec·
OIHI1\('IUI IHOdificClUOIlS to the Grad(' 13 inten­
sity sliHulm-d fOl' ana~og signals set forth in
47 C.F.R. S73.683(H). for purposes of deter·
l1lillill~ "Ii~ibilily for distant signal satellite
sl'rvin'. III Heldil ion. the Commission is to
n'('oIllIlWnd a signal standard for digital sig·
oilis In pn'pHn' Congress to update the statu·
100'y lin'osl' for digital television broHd·
cast ing. 'I'll(' COl1l111it lee intends that this ro­
pot'l would renecl the FCC's best rec·
0I11111pndations in light of all relevant cons~d­

I'rill inns. ilnd b" bHsed on whatever factors
Clnd infonnaUol1 the Conlmission deems rel­
('Wlf1t 10 dl'termining whether the signal in·
1!'llsily sl'lIldH"d should be modified and in
whill wily. /l.s discussed above. the two-part
PI'O(,PSS nllows tht> COIllmission to rcc­
(lIllinend modifications leaving to Congress
lhl' dt'cision-Illaking power on modifications
01" l)1(' copyright I icenscs at issue.

Secl ion 339(c)(3) addresses requests to 10cHI
t('It'vision stcHinlls by consunlcrs for waivers
or l hl' pi igibility requirements under section
119 of till!' 17. United States Code. If a sat·
!'lIit!' carril'r is barred from delivering dis·
to-lilt Il(,twol-k signals to a particular cus­
t onw1' 1"'G'us,' I he ILI.R model predicts the
CHStOIlll'1" to be served by one or Inore tele­
vision still ions ilffiliHled with the relevanl
Iwl work .. t tw COIlSUlllcr nlay submit to those
stations. through his or her satellite carrier,
a writ t(oil n-quest foro a waiver. The statutory
pl1rast' "stat ion HsscrUng that the rclrans­
III issioll i:<-. pl~ohibitcd" refers to a station
lltill is I'rt'dicled by the ILLR model to serve
t 11<' hous"hold. Each such station musl ac·
n'pl or r!'jecl the wiliver request within 30
days an('f n'cciving the request fronl the
Sett('lIill' GlITit'r. If H relevant network sta­
t ion grallts lhl' n.-qucstcd waiver, or fails to
acl on till' waivl'l- withtn 30 days, the vlcwcr
shilll I", cjpell",d unserved with respect 10 the
loca I Ilet work stat ton in question.

S,'ct ion 339(c)(4) Hddresses the lLLR pre·
dict ivl' Inoell' I devdopcd by the COlllmission
in Dock!'l No. 98 201. The provIsion requires
thl' Cnllllnis.... ion to attempt to increase Its
ilccuracv fUrl her by tak Ing Into account not
ollly tplTain, it~ the 1I.1.H model docs now,
but· also land cover variaUons such as build­
ings and ve~wtHt ion. If the Comnliss,ion dis­
COVl'rs other prHctical ways to irnprove the
'''TunlCV of lhp II.I.R model stili further. It
shilll illlpl,'n",nl Ihos" mplhods as well. The
linchpin of whether particular proposed rc·
fiItPIll('nt~ to thl' 1I.1.H: rnode) result in great­
PI" CllT\II"'H'V is whether- the revised nlodel's
pn'dit't ion" HI'(' closer to the results of actual
f'il'ld test ing in tl'nns of predicting whether
hous"hol<b <II'p sc','Vpd by a locHI HffiliHte of
till' t'l'lpvanl 1letwork.

'I'll<' 11.1 .I{ modpl of predicting subscribers'
('ligibility will 1Jl' of particular usc in rural
areas. To Ilmke thl' lI.1.H: more accurate and
IllO"(' Ilspflll to Ihis group of Americans. the
Cnnf{'rl'nc<' Conllnittep believes thc- Conllnls­
sion should Iw particularly careful to ensure
I f"'t Ill<' II J .I{ is HccurHte in areas that use
star roult's. posta) routes, or other address·
ing systelns that Inay not indicate clearly
II ... I(K'at iOll of til<' actual dwelling of a po_
t<'llt ial suhscribpl". The C0I11nlis.4iion should
10 I'nSln'" tIl<' Illodd Hccurately pn,dicls Ihe
signal stn'ngth etl the viewers' actual loca­
lion.

New sl'cl ion 339(c)(5) addresses the Ihird
<In'.1 rliscussed tn thl' C0I11lnis.~ion'sReport &

Order In Docket No. 98-201. namely signal in·
tensity testing. This provision permlLs sat·
ellite carriers and broadcasters to carry oul
signal intensity measurements. using the
procedures set forth by the Commission in 41
C.F.R. §13.686(d), to determine whether pHI"
ticular households are unserved. Unless the
parties otherwise agree. any such tests shall
be conducted on a "loser pays" basis. with
the network station bearing the COSLs of
tesLs shOWing the household to be unserv<..'d,
and the satellite carrier bearing the costs of
tests shOWing the household to be served. If
the satellite carrier and station Is unable to
agree on a qualified Individual to perform
the test. the Commission Is to designate an
Independent and neutral entity by rule. The
Commission is to promulgate rules that
avoid any undue burdens being Imposed on
any party.
Section 1009. Relransmlssion Consenl

Section 1009 amends the provisIons of sec­
tion 325 of the Communications Act gov·
erning retransmission consent. As revised,
section 325(b)(1) bars multichannel video pro·
grHmming distributors from retransmitting
the sIgnals of television broadcast stations.
or any part thereof. without the exprcs.s au·
thorlty of the originating station. Section
325(b)(2) contains several exceptions to this
general prohibition. Including noncommer­
cial stations. certain superstatlons. and,
unti I the end of 2004. retransm ission of not
more tharf'two distant signals by satellite
carriers to unserved households outside of
the local market of the retransmitted sta­
tions. and (E) for six months to the retrans­
mission of local stations pursuant to the
statutoI)' license in section 122 of the title
17.

Section 1009 also amends section 325(b) of
the Communications Act to require the Com­
mission to issue regulations concerning the
exercise by television broadcast station.~ of
the right to grant retransmission con.~ent.

The regulations would. until January 1. 2006.
prohibit a television broadcast station from
entering Into an exclusive retransmission
consent agreement with a multichannel
video programming distributor or refusing to
negotiate In good faith regarding retrans·
mission consent agreements. A television
station may generally offer dlfferenl re·
tran.~mission consent terms or condition.s.
including price terms. to different distribu­
tors. The FCC may determine that such dlf·
ferent terms represent a failure to negotiate
in good faith only If they are not based on
competitive marketplace considerations.

Section 1009 of the bill adds a new sub·
section (e) to section 325 of the Communica·
tions Act. New subsection 325(e) creates a set
of expedited enforcement procedures for the
alleged retransmission of a television broad·
cast station In its own local market without
the station's consent. The purpose of these
expedited procedure is to ensure that delays
in obtaining relief from violations do nol
Inakc the right to retransmission consent an
empty one. The new provision requires 45·
day processing of local-to-Iocal retrans·
mission consent complalnL~ Ht the Commis·
sian. followed by expedited enforcement of
any Commission orders in the United States
District Court for the Eastern District of
Virginia. In addition. a television broadcast
station that has been retransmitted In Its
local market wIthout Its consent will be en·
titled to statutory damages of S25,OOO per
violation in an action In federal district
court. Such damages will be awarded only if
the television broadcast station agrees to
contribute any statutory damage award
above Sl.OOO to the United States Treasury
for public purposes. The expedited enforce­
ment provision contains a sunset which pre·
venls the filing of any complaint with the

Commission or any action ill fedc'r,,1 dislrict
court to enforce any Conlnlission onlt'r untl{'I·
this section after December 31. 2001. 'I'll<' cnll·
ferees believe that thes." procedural pmvi~

slons, which provide ampI,' due pr<x:ess pro~

tcctions while ensuring sp(~cdy t'nrorn'I11l'llt.
will ensure that rclranSI11is..",i01l COI1M'nt will
be respected by all PHrtles and pnllllule iI

smoothly functioning markelplace.
Section 1010. Severability

Section 1010 of the Act proVides thai if any
provision of section 325(b) of llw Cumlllu,
nicatlons Act as amended by Ihls Acl is de·
clared unconstilutional. the rellu,ining pro
visions of that section will stand.
Section 101/. 7cdmlcill J\1I/f'lldmf'IlI.,

Section 1011 of this Acl makes technl<:al
and conforming amcndnlcnls to sect inns 101.
Ill. 119, 501. and 510 of the Copy'·If.:ht Acl.
Apart from these technlcHI anwndn",nls.
this legislation makes no chHng,,,; 10 Sl'<'1 iun
II I of the Copyrighl Act. In l>articular. lIul h·
Ing in this legislation makes any dlHn~l's

concerning entitlement or eligibility fo,' til<'
statutory licenses under sections III and 119.
nor specifically to the deflnltlolls of "cahk
system" under section 111(1). and "sal"lIil"
carrier" under section 119(d)(6). Cerlaln l,'(:h·
nical amendments to these definltinn.s Ihill
were included In the Conference 1{"Ix,rl 10
the Intellectual Property and Communica·
tions Omnibus Heform Acl (JPCOI{A) of 1999
are not includ<..'d in this le~islallnn. COIlf.:n·"
intends that neither the courls nnr Ihe Cnl'y,
right Office give any legal significance Pill..,,.
to the inclusIon of the amendmenls in U..,
IPCOR/I. conference reporl or th,'lr nmission
in this legislation. These statulory defini·
tlons are to be Interpreted in the san.., WHy
after enactmenl of this legislal ion as I h"y
were interpreted prior to enaclnwnl of this
legislation.

Section 1011 (b) mHkes a lechnical alld
clarifying change to the definition of a
"work made for hire" In section 101 nf Ih"
Copyright Act. Sound recordings haY<' Ix'('n
registered in th<, Copyright Office as w,...ks
made for hire since Ix,ing prolecled in ll",ir
own rIght. This clarifying Hnwndn..,nl shall
not be deemed to imply lhat any sound n··
cording or any other work would nUl 011",1"
wise qualify as a work made for hin' in II",
absence of the amendlllcnt Inadt.~ by thls suh-
section. .

Section 1012. ElTectlve dale.•.
Under section 1012 of this Act. seetinlls

1001. 1003. 1005, and 1007 through 1011 slmll b,'
effective on the date of enactnwnl. '1'1",
amendments made by secl iOlls 1002. 1004, and
I

Sccllon 2001. SharI '1111('
This title may be referred to HS II", "I{ural

I nHI /l.c!."

To encourage the FCC to Hpl,rove n",,"(~1

licenses (or other authorlzatinns to us.. sp"e~

trum) to provide local TV service, in I'lInll
areas, the Commission is requin'd 10 mak.,
determinations regarding necd..d IIc"n,,'s
within one year of enHclment.

However. the FCC shHII ensur.. Ihal no li­
cen.se or Huthorl~.atlon provldl'd und,"· this

section wlll cause "harmrul Interr.·n·m·.... 10
the primary users of the spectrum nr In pull.
lie safety use. Subparagraph (2). slal ..s I hal
the Commission shall nol license umh'r suh·
section (a) any facility thHt ciluses harmful
Interference to existing prlmHry us..rs nf
spectrum or to public sHfNy use. Th" COIll'
missIon typically cHte~nrlz,,,;H lie..nSl'" ",,·v·
Ice as primary or secondary. Under Cnmmis·
sion rules. a secondary service cannot 1)1' au­
thorized to open'tl~ in Hw Sc:Hl1e hand as .it
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",-im<llS user of lhat band unlc....s the pro­
pos{~d . secondary user conclusively denl­
onst mtl's t hilt the proposcd secondary uS(,
will not CCiuse harrnful interference to the
pril11cu':v sl'lvice. The COllullission is to dcrln.c
'lli:lnl1ful inter'ference', pursuant to the dcfl­

nit lOll al 47 C.F.K section 2.1 and in accord­
"'Iln' witll COlllrnission rules and policies.

FOl puq,oses of section 2005(b)(3) the FCC
Illay consickr a conlprcsslon. reformatting or
011,,''- ll'chnoloRY to be unreasonable if the
techuoloRY is Incompatible with other appli­
eahll' FCC regulation or policy under the
COllllHunical ions Act of 1934. as anl(~ndcd.

Thl' Commission also may not restrict any
Pill ity gn-lJ1lpd Ct license or other authori7..B­
t ion ullckr 1his sect ion. except as otherwise
spt'cifipd, fn)lll using any reasonable com­
pn·ssion. rcronnatting. or other technology.

TITI J': III TRAIJI':MARK CYBEI~PIRACY

PI~I':VI':N'I'ION

S'Y'ri"" ,1{}(}/. Sh",.1 Tilli': Rererrmre.•
I'hls Sl'('( Ion prOVides t hat the Act may be

l'ill'd as tilt' :'Anlicybersquatting Consumer
Prole{'l ion Act" and that any references
wit hin lhl' bill lO tht· Trademark Act of 1946
shall I", a n,re,-ence to the Act entitled "An
Act to pnlvid(' for the registration and pro­
tectioll of lrCldel11arks used in commerce. to
carry out tl1(' provisions of certain intcr~

Ilat i~m~1 conventions, and for other pur­
pOSl'S," approved July 5. 1946 (15 U.S.C. 1051
('1 Sl'q.). also COl1ullonly rt~fcrrcd to as the
I ,CUlhalll I\ct.

SlY'. ,1(}(}2. Cylx"pimcy Prr-vefllion

SIII>"Y'lioll r,,). 111 Gelleral. This subsection
anwllds til(' Tn'ldelnark Act to provide an cx­
1'1 Ie iI t "adl'ma,-k remedy for cybersquatting
1Illd,'r a Ill'W sl'cllon 43(d). Under paragraph
(1)(/\) of tilt' new section 43(d), actionable
cond\lcl would include the registration. traf­
ficking in. or use of a dornain narne that is
id('nl iccti or confusingly similar to, or dllu-
t iv(' of. t hp Inark of another. including a per­
sona1 ncllne 1ha t is protected as a mark
undl'r s",·t ion 43 of the Lanham Act, provided
that thl' Illa,-k was distinctive (Le., enjoyed
t ,-adeIlHlI-k status) at the time the domain
nmn(\ WnS registered, or in the case of tradc­
InClrk dilution, was faluous at the time the
douwin naill(' was registered, The bill is
nll'pf"ullv and Iletn'owly tailored. however. to
('x!l'lld ;lIlly to casl's where the plaintiff can
dl'lnOlls1 ral(' t hHt the defendant registered,
ll'Hflick('d 111, or used the offending domain
I\c\ln(' wilh bad-faith intent to profit from
til(' goodwill of a mark belonging to someone
.. lSI' rhlls. 111<' bIll docs not extend to Inno­
n'lll dOIllHil1 IlcUllt' registrations by thosp
who an' 1II1ClWi:lrt' of another's usc of the
1\(-1111(', or ('veil to sOlueone who is aware of
tilt' tn~r1(,lnc-H'k status of the nanu~ but rcg­
istt'I'~ H rloillain nalllP containing the mark
for allY n'{l'ion ot }wr than with bad faith in­
11'1l1 I;' pronl from the goodWill associated
with that Illal'k

1'Iu' phrase "including a personal naml'
which is pnltcrter! as a Inark under this sec­
t inn" addresses situations in which a per­
son's I1cUll(' is protL't:ted under seclion 43 of
t Ill' I ,i;lnhmll Act (-tnd is used as a domain
nanH'. 'I'll(' I,Hllhalll Act prohibits the usc of
!"alsl' d('signat ion~ of origin and raise or mis­
Ipading rl'prescntat ions, Protection under 43
or Ihe I .anham Act has been applied by thl'
('OliltS 10 p"rsonal names which funclion as
Illarks. such etS s('rvicc marks, when such
Ill.lrks an' infdngC'd. Infringcn1(~nt may
occur wlwll tht' pndorselllcnt of products or
....l·rvin's ill ~ntt'r'stClt(' comrTlcrce is falsely
implied Ihrough the uS(' of a personal name.
or oth('rwisp. without regard to the goods or
sl','vk('s or t he parties. This protection also
applil's to r!oJ11ain nalnes on the Internet,
wlu'n' rals('ly i1nplied cndorsenlents and
olin',' lypps of infringel1u'nl can cause grcat-

er harm to the owner and confusion to a con­
sumer In a shorter amount of time than is
the caS(' with traditional media. The protec­
tion offered by section 43 to a personal name
which functions as a mark, as applied to do­
Jnain nanles, is subject to the sanle fair usc
and first amendment protections as have
been applied traditionally under trademark
law, and is not intended to expand or limit
any rights to publicity rccogniwd by States
under State law.

Paragraph (1)(6)(1) of the new section 43(d)
sets forth a number of nonexclusive, non­
exhaustive factors to assist a court in deter­
mining whether the required bad-faith cle­
ment exists in any given case. These factors
arc designed to balance the property inter­
ests or trademark owners with the legiti­
mate intercst..~ of Internet users and others
who seck to make lawful uses of others'
marks, including for purposes such as com­
parative advertising, comment, criticism,
parody, news reporting, fair use, etc. The bill
suggesL~ a total of nine factors a court may
wish to consider. The first rour suggest cir­
cumstances that may tend to indicate an ab­
sence of bad-faith intent to profit from the
goodwill of a mark, and the next four sug­
gest circumstances that may te.nd to indi­
cate that such bad-faith intent exits. The
last factor may suggest either bad-faith or
an absence thereof depending on the cir­
cUlnstances.

First, unller paragraph (I)(B)(i)(l), a court
may consi1ier whether the domain name reg­
istrant has trademark or any other Intellec­
tual property rights In the name. This factor
recognizes, as does trademark law in general.
that there may be concurring uses of the
same name that are noninfringing, such as
the usc of the "Delta" mark for both air
travel and sink fauceL~. Similarly, the reg­
istration of the domain name
"deltaforce.com" by a movie studio would
not tend to indicate a bad faith intent on the
part or the registrant to trade on Delta Air­
lines or Delta Faucets' trademarks.

Second. under paragraph (I)(B)(I)(II), a
court may consider the extent to which the
domain name is the same as the registrant's
own legal name or a nickname by which that
person Is commonly Identified. This factor
recognl7.es, again as does the concept of fair
usc in trademark law, that a person should
be able to be identified by their own name,
whether in their business or on a web site.
Similarly. a person may bear a legitimate
nickname that Is Identical or similar to a
well-known trademark, such as in the well­
pubJ.icized case of the parents who registered
the domain name "pokey.org" for their
young son who goes by that name, and these
individuals should not be deterred by this
bill from using their name online. This rac­
tor is not Intended to suggest that domain
name registrants may evade the application
of this act by merely adopting Exxon, Ford,
or other well-known marks as their nick­
names. It merely provides a court with the
appropriate discretion to determine whether
or not the fact that a person bears a nick­
name similar to a mark at Issue Is an Indica­
tion of an abscnce of bad-faith on the part of
the registrant.

Third, under paragraph (1)(13)(1)(111), a
court may consider the domain name reg­
istrant's prior usc, if any, of the domain
name in connection with the bona fide offer­
Ing of goods or sel"ices. Again, this factor
recognizes that the legitimate usc of the do­
lnain nanlC in online commerce may tx~ a
good indicator of the intent of the person
registering that name. Where the person has
used the domain name in commerce without
creating a likelihood of confusion as to the
source or origin of the goods or scl"ices and
has not otherwise attempted to use the name
In order to profit from the goodwlll of the

trademark owner's nallU\ ct court Illc-'y look
to this as an indication of the absencc:of hilll
faith on the part of the registn,"t.

Fourth, under paragraph (I)(B)(I)(IV). a
court may consider the person's honil lidp
nonconuncrcial or fair, usC' of t Iw l1lC1rk ill il

web site that is acces-sible under t 11<' dom"in
name at Is-sue. This factor is inlend"d to hal­
ance the interests of trademark OWI1<'rs with
the lnteresL~ of those who would make law­
ful noncommercial or fair uses of others'
marks online. such as in comparal iv,' aelvl''-­
Using, comment. criticism. parody, neWs re­
porting. etc. Under the bill. the n1<"-p f"d
that the domain name is USl.'<l for puqx,ses or
comparative advcrlising, C0l1111wnt, cdti­
cism, parody. n<.~ws rcporling, (~l<:.. would not
alone establish a lack of bad-faith inl"1l1.
The fact that a person uses a nmrk in H site'
In such a lawful manner may lx, all "1'1'1'0­
prlate Indica lion thai the Ix,rson's r1'gistnt­
tion or US(' of the domain name Im,k.",1 I h,'
required clement of bad-filith. This r,"'lno- is
not intended to creale a loopho!t· thill ot h,"'­
wise might swallow the bill. however, hy al­
lowing a donlain nanll~ registrant to ('vi,dc'
applicallon of the Act by nu,n,ly pUll ing Lip
a noninfringing site under an infringing do­
main name. For example, in th,' well know
case of Panavlsion Int'l v. Tocp.x'O, 141 ....3d
1316 (9th Clr. 1998). a wdl known
cybersquatter had registerl.'<l a host of do­
maIn namc..CJ ITllrroring faillous t n-ld(~ll1al·ks.
Including names for Panavlslon. Delta /\ir­
lines. Neiman Marcus, Eddie Bauer, I.uft­
hansa, and more than 100 other ma,-ks. and
had attempted to scll them to Ihe ma,-k own­
ers for amounLs In the range of $10,000 10
$15.000 each. Ills usc of the "panavlslon.com"
and ··panancx.com'· dornaln nC'\nll~S Wet....
seemingly more innocuous. how(1ver. as tll{~'y

SCl"ed as addr"",scs for sites that merely dis­
played pictures of Pana lIlinois and L1l<' wonl
"Hello" respectively. This bill would nol
allow a person to evade the holding of lhat
case-..whlch found that Mr. T<X'PIX'1l had
made a commercial usc of th(' Panavision
marks and that such US('S were, in fact. di­
luting under the Federal Trademark Dilu­
lion Act· merely by posting noninf,-Inging
uses of the trademark on a sit" a<'Cessihl<'
under the offending domain name, '" Me
Toeppen did. Similarly, lh,' bill does uol af­
fect existing trademark law to til<' pxlpnt It
has addres-sed the interplay Ix't Weell Firsl
Amendment protections and Ih,' ,-Igllts or
trademark owners. I~atht·r. Ihe hill giv.'s
courts the nexlbillty to weigh appmprl"lp
factors in delcflllining whether tilt' nmue­
was registered or uSl.'d In bild faith. ,mel il
recognl7.C5 that one such factor may I", L11<'
usc the domain ncnne n~gistranl luakes of
the mark.

Fifth. under paragraph (I}(B)(I)(V). " cOllll
may consider whether, in re~ish'ril1g, 0'"

using the dOlllain nal1l(.~, the registI'ClIlt in·
tended to divert consumers away from llll'
trademark owner's website to a wehsite Ihal
could harm the goodWill or th" mark. "it h",'
for purposes of commercial gain no- wit h 11ll'
intent to tarnish or disparage tht· mark. by
creating a likelihood of confusion as !O I he
source, sponsorship, amlial ion, or "ndorsl'­
ment of the site. This factor recoglliws LIm!
one of the main reasons cylx,rsqual Wrs "SI'
other people's tr..demarks is to diwrl Illll'f­
nel us"rs 10 their own sHes by owll ing COII­
fusion as to the source, sponsorship, affili­
ation. or endorSl.,menl of th" site. This is
done for a number of r"asons, incillding III
pas.~ ofT inferior goods under t hc' rHlIllP of CI

well-known mark holder. to defraud CIIIl·
sumers Into proViding 1",rsOllillly id"nt Inilh\<O
information, such as credit card nUI1lI",,-s, III
auract "eyeballs" to slt"s that pI-in' ollli,ll'
advertising according to th" nurnl",,- of
"hlts" the site receives, or eVt~njust tn hann
thl' value of the mark. Under this pmvisillll.


